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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandna D(VISIOH
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UNITED STATES OF AMER‘ICAJ )
V. " ) Criminal No. 01-455-A
. : PR .‘,. ) ‘_ e Ly
ZACARIAS MOUSSAOQUI - o 4Y  TOP.SECRET CLASSIFIED
) : v/"lLifV(J/UNUEf‘( SEAL

STANDBY COUNSEL’S RESPONSE AND OBJECTION TO THE GOVERNMENT'S
SUBMISSION OF PROPOSED SUBSTITUTIONS

Standby counsel hereWIth ﬁle their response to the Government's Submission of

Proposed Substitutions (the “Government's Sub_nﬁ_ission") and their objections to the

Government’s Proposed SUbs’i_it_Lit‘ith For .(the “Substitution” or the

“Substitute”).!

OVERVIEW

sought to protect from unauthonzed dlsclosure @s apparently not so sensitive af‘ter all

-0 RS ‘ I .",!,.1";_

and can be released ata txme and tn a form of the gﬂvemment s choosing, to the

! Standby counsel also file this response and objection in support of Mr. Moussaouf’s
objection to the government's proposed Substitution. See “Mujahid.Zacarias Moussaoui Strike to
Throughout George Tenet Nasty Dirty Cuxsme" in the Warld Top Criminal Ashcroft Face” (filed Apr. 28,
2003). Standby counsel’s response shouid not be’ mterpreted as a waiver of any rights the pro se
defendant.has to participate in_the CIPA substltutlon process. As standby counsel have said on other
occasions, we cannot agree to a substitution or stipulation in-this case, for doing so would constitute

- making a “significant tactical decision” or-“speak(ing] instead;of the defendant on [a] matter of

‘importance.” McKaskle v. Wiggins, 4657U.S. 168, 178 (1 984) Standby counsel could, of course, agree to

a substitution or stipulation that would enter into force only if or when they were elevated to the role of trial
counsel. Further, standby counsel can make recommendations to Mr. Moussaoui as to proposed

substitutions and stipulations. See Standby Counsel's Reply to'the Government's Consolidated Response.
in Opposition to Defense Motions for Prefrial Access. for Wirits Ad Testificandum _
' Standby Counsel's Reply (o .

:Government's .Response in Opposition. fo: Defendants PJ’O Se Pleading Entitied “Redaction to Coverup

-Their Lies” pass:m (filed-Apr. 24, 2003).
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general public.? The governmént’s ;f)iropoéed Sibstitution for the video deposition

festimony Of-,:iA-_/hi-Ch is itself a _subsﬁtution for his live testimony at trial,

is nothing more than a chré‘nol@g-iéélly .qr_é@i‘niz'gf :-;egidit_ipn of excerpts from th;_

classified government summaries of
- - T b EL

reports

3 While maintaining that this
information.must still be pro'téctéaj, see GféVern-n_ﬁwga tfs Submission at 2, the government

has permitted what was onc_sénsiﬁ\i‘ -ﬁnformation to be given to

Mr. Moussaoui. Further, the.agovemmedt!falso states that the information may later be

LI T

released to the public at trial. ld

‘

at 124

- ST

2 Standby counsel have Jongmaintained that:Mr, Moussaoui should have access to all of
the classified Brady material produced.in‘this case:and dreypléased that at ieast some of this information
has been provided to him. [t must be stated, howevyer, thatthe government’s almost breathiess objections
- voiced fo this Court in repeated filings - thatnatioral security required that this information never be
disclosed to Mr. Moussaoui, could appear to same as a cynical ploy, likely by persons not directly
responsible for this prosecution. The:Subsiitution pravides Mr, Moussaoui with information that the
government sought to protect for all qfxttggsggmonths without providing any reason for refusing to provide
this information to the pro se defendant.in the past. The Court will recall that Mr. Moussaoui was excluded
from the January 30, 2003 hearing bégause ofthe.ikelihopdithat the very classified information to which
he has now been given access would be discussed. Befo hat hearing began, the coeurtroom was swept

for listening devices, attendance was limited to-persons wiiﬁ':‘%,pfeciﬁed clearance levels, and all present
were admonished not to discuss the hearipg or the resuit of that hearing with anyone. It now appears

there was no reason to exclude Mr.'MoUssacui from thathearing.. -

government summaries are themselves CIPA § 4 substitutes for the

‘ It is worth noting that the government, which is now willing to release what was previously
unreleasable, has failed to provide & rationat security justification as to the need for a substitution for the
videp deposition. CIPA § 6(c)(2) sets forth a process by which the Court can be informed about the

_ gravity of the risk of a contemplated disclosure’of classified;information. That secfion provides:

The United States may, in connection with'a motion under paragraph (1), submit to the court an
affidavit of the Attorney General:certifying that disciosure of classified information wouid cause )
identifiable damage to the nationalsecurity of the Untied States and explaining the basis for the %
classification of such information. If sc requested by'the United States, the court shall examine - '
such affidavit in camera and exparte. ; oot

The Court is requi’red to consider this l’lSk "ih'WEigh»ing whéthér;to allow proposed substitutes if so
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As is explained below, the proposed Substitution is at once both far too narrow

" and far too broad. Itis far too narrow bet:ause th_s_ummaries »
—upan Which the Substitution is based,

are but a significant indicator of the nature of the testrrnony that one might expect to be

able to elicit from the witness. T‘tose summanes are not an exhaustive catalog of

everythlng_on a part;.cular topic. The Substitution is
i + L o . ;

far too broad because it oomblnes rnto one document drfferent statements-
- |

-made on different: dates lncludrng rnformatlon that is of no rnterest to the

defense, and mixes them together as if Lhey were aH made at the same time. In so

doing, the Subsfitution goes far beyond tne scope of anything the defense would intend

to e_ thereby deteatlng the purpose of CIPA and raising

Confrontation Clause problems

N

More importantly, the Sub": “u‘ﬁéh :s sirn'plyi tooifér removed from what the

government proposes to subsrltute:rtfor ve Ilve testlmony ofa wrtness As hearsay

based upon hearsay based upon hearsay, rt prov: es no basxs whatsoever for the jury

!

to assess the credibility of a wrtne,s_s:; y\(hose test;rnpny will be crucial to this jury in

discharging its awesome resport:stbjlity. in tftis caprtal casé‘ The Court's January 30,

2003 order requiring a Rule 15 depos'rtion in lieu‘o,f,ﬂlive trial testimony for such a key

requested by an affidavit from the Attorney General /d. tis qutte telllng that the Attorney General has not
yet filed such an affidavit in this case concernmg the Rule 15 deposrtro_ - »
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witness has already made this task more difficult fOr'the‘j-er than it would be if the
witness were to give testimony in.épéh court, H:dWe\{ei,'fﬁe Rule 15 video deposition is
still far preferable to the proposed Stibstitution. Thé. Substitution provides no basis

upah which the jury could measure the ij'_e::nheanfjt%f' the declarant and therefore almost

eliminates the possibility that -tlh_'e jtiry mnght cred'i't;. =' version of events if that

version was contradicted by any other evidence inthie case.’

;'éroviée the defendant with the same

|

In sum, the proposed Sub%ﬁtuﬁdn vdcl’n-es.n'é—"t

ability to make his defense astheRule 15depos p-ordered by the Court because: (1)

hearsay is not substantially the- sarneashve testi_’r?ﬁ‘dny‘;(zg\) it is far too broad, thereby

v 3t

contraverifng CIPA, raising Cohfi&niaiibnt_élausé probler;ﬁ:é,‘and rewarding the

Unavailable to the defénse; (3) it is far too narrow,

=and (4) it mischaracterizes

_ ridingly dlieged:tHat this Court had denied it the
opportunity to propose substitutes for, live testimony. See Brief for Petitioners-Appellants at
66 (No. 03-4162, filed Mar. 14, 2003)."¢ y-coupsel had:believed, as did the Court, that if the

govermnment intended to offer any reasonablé substitute for testimony, it would have done so
during the months that thhacces's issuewas pending. See Memorandum Opinion at 21-22
(filed Mar. 10, 2003). Nevertheless; ¥ onited, with:a governirent claim that it had substitutes to offer
which it had been denied the opportunity-to submit, and concemed ‘that district court consideration of any
such substitutes after resolution of the étherrappellzte issuesiraised:by the government would fikely resuit
in multiple appeals on the same basic issu'e,,;sténd’b‘y’coun;sé[_;'requlast__ed remand for consideration of
substitutes in the first instance. Standby counsel did so ove ithe.govemment's contention that the appeal
should proceed, with remand for consideration of substitutes only I it was unsuccessful on the other
issues. The government has vindicated standby cotinsel’s concern by threatening another CIPA§ 7
appeal in the Government's Opposition 1o Court's Order for Defendant to Attend CIPA Hearing (filed Apr.
30, 2003). - e o

On appeal, the gové ame.

However, by urging remand or jurisdictional grounds se that the CIPA issue could be addressed
/in a logical and. judicially economic sequence, staridby counsel never suggested that the government
could craft a substitité that would provide:Mr.: Maussaoui-with substantially the same ability to make his
Gefense as the video deposition ordersd by the Court. Absent factual admissions or stipulations Dy the
government as to the truth of the facts the defense intends.toestablish 'througrﬁ: any proposed
substitute is inadequate. The government’s Substifition does not coms close 0 such an admission or
stipulation. : B s Coa - '

PN -
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Standby counsel re pectfuuy suggest that it any su fbs s fo be the eguivalent
of the testimony of the video deposrtlon of the wntness the substrtute would have to be
in the form of a strpulatlon orjudroral admrssron of at east the exculpatory facts set forth

in this Court’s March 10, 2003 Memorandum Opmron See Memorandum Opinion at 8-

9,17-19. A triple hearsay recrtatron authored by the govemment

which'is what ‘thie goVémirient has offered, can never be the

ARG N

equivalent of his live testimory. 7'

DISCUSSION

L THE GOVERNMENT'S' SUBSTITUTION IS INADEQUATE AS T-FAILSTO
- PROVIDE THE DEFENDANT WITH SUBSTANTIALLY THE SAME ABILITY TO
MAKE HIS DEFENSE AS WDULD THE DEFENSE DEPOSITION ORDERED
BY THE DISTRICT COURT R

A. Hearsay Authored Bv The Government s Not Substantially The Same As
Live Testimony . '

“‘CIPA contemplates‘;that?th%e:gfoyen:fmenftfn%af(propose substitutions for relevant
classtfied information, and that, the tnal court shall accept these substitution proposals if
they ‘provide the defendant wrth substantxally the same abrhty to make his defense as
would disclosure of the specific classn" ed lmormatton Umted States v. Fernandez, 913

F.2d 148, 157 (4th Cir. 1990) (quotlng CIPA § 6(0)(1)) The government proposes here
to substitute a series of dlstrnctly separate hearsay statements made on dn‘terent dates
and mixed together as rfthey were one forthe lrve testrmon_. By
_deﬁnmon hearsay is not* substantral[y the same as hve testimony and therefore, it

cannot provide Mr. Moussaoui wrth sx_bstantsally the same ability to make his
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defense.”

It goes without saying thalilihé; law prefers lrve testlmony over hearsay. See
Fed. R. Evid. 804, Advrsory Cornmlttee Notes, 197’2 Proposed Rules, Note to
Subdivision (b) (stating that the preference of the hearsay rule is that “testimony given
on the stand in person is preferred over hearsay ) Thrs preference for live testimony “is
apparent also in rules and statute‘s f_:n:‘the use of -deposm‘ons which deal with
substanﬂally the same problem & Id EXCeptron (1) Live testlmony is indispensable for
determining the witness’ credlblllty The opportumty to observe demeanor is whatin a
large measure confers depth ar?Td’ meamn:g upon:-or-a’ch and .cross-examlnatlon. ld.

Accord United States v. [_ynch 499 F 2d 1011 1022 (D C. Cir. 1974) (“The appearance

of the witness will permit the Jury to obsen/e hls demeanor and enable it to better
assess his credibility.”) Acoordlngly"’%radltlon founded ln expenence uniformty favors

production of the witness if he is, avallable " Fed. R Evrd 804 Advisory Committee

Notes; supra, Exception 1. See a[so @Id Chref,v mteel Staz‘es 519 U.S. 172, 187-89

;ilja\% ~

(1997) (dlscussmg the "descnpt{ve nchness thatgcornes from live testlmony and noting
that “[flo substitute for [a proponent S ewdence] & naked admussron might have the

effect o rob the evidence of much of _lts farr and legmmate werght‘") (citations omitted).

Perhaps for this reason; 'no,_reported ClPA decrslon allows the use of a hearsay

Tsan

substltutron for the testimony of a wrtness The proposed faceless colorless, inanimate

i :Substitutlon provides no basis er the j_l;lry‘g'lgo ev_alda,te;_credrbrllty Further,

Ll

. " Mr. Moussaoui, when he says tha«tthn substrtute forqrs CIA Director George
Tenet, see “Mujahid Zacarias Moussaoui: Stri efo Throughout George Tenet Nasty Dirty ‘Cuising’inthe ‘ -

World Top Criminal Ashcroft Face” at 2: (f d:Apr.28. 2003):makes, a.good paint
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as in Femandez, the Substitution hzere shackles 'tiﬁe‘defepse "0 a script written by the
prasecution” that precludes the defense f?om “*;iji'egeht[ir;g] a coherent case of its
own.” 913 F.2d at 158 (citation omitted). .

It would be one thing if a senes 6f, stipulé’teéffecte or judicial admissions were
offered as substitutes to elimina;te l"i"tigjattigrj over‘cﬁ;‘f’;e:-:‘jta'in factual issues. Butall the |
government offers as its Subs’ntutlonls a tnplehearsay recitation of what the

truth of information favorable to the vdefeﬁdant aﬁb\p:\e_g_zri;ng in g_overnment.summaries-

, and it does so without any concession.as to the

1

| T his feaves the government free to ask the jury
to infer and/or find facts 'contrary?to'*"’:the 'S"'ffbstimiﬁpzr)‘;—f and indeed, free to introduce

evidence in contradiction to the ‘\Subsﬁt‘utlof't8 At leastwnth a live witness, the defendant

IS T

can reap the benefit of whateyeﬁ%fe;jifléil‘ity:the jU v ;s’si{jﬁs to the witness’ testimony - in

order to mitigate the force of any :c.o,ntrﬁ'affy'_"‘-‘evidei:&'gc ‘the government might adduce.

For this reason, live teétjmoﬁ_Wdld make any jury verdict and -

!

8 Standby counsel assume that the government intends to offer evidence to rebut many of
the statements in the Substitution.

oeed

Because staridby counsel expectthe government t6'dffer evidence rebutting statements in the

" Substitution, we have requested rediﬁ'r@éﬁl*{ii%c&ij‘v‘e,rf}ffrom;fth'_él’gévemment pursuant to CIPA § 6(f). That

seciion provides that the government, uniess the iriterests. of faimess do not so require, must produce all

_evidence which it expects to use to rebut-any of the classified-information disclosed pursuant.to GIPA §

6{a). The govemment has declined to produce such evidence at this time, but says it will do so after a
CIPA § 8(a) hearing. See letter to Robert Spencer from Edward MacMahon, Jr. (dated Apr. 28, 2003) and
letter fo Edward MacMahon, Jr. from Robert Spencer (dated Apr. .29, 2003) (both appended hereto at Tab .
B). Standby counsel are perplexed at how a CIPA § 6(c) hearing can-proceed if a § 6(a) hearing has not

already occurred. -

AT 1 FOTAPGO09LE ONJZO6 IS/E0:6 §0.Z 'S (IEA)

FoI1LisnL 40 INIWLIEVLEQD WOES



sentence much more refiable. As thiS'Court has‘féotrectl)t/ recognized, there is a
heightened degree of reliability that attends a capttal case. See Memorandum Opinion-
at 17 (filed Mar. 10, 2003) (citing Woodson V. North Carollna 428 U.S. 280 (1976))

This is true not only as to the’ sentenorng phase but also to the guilt/innocence phase of
the trial. See Beck v. A/abama 447 u.s. 625 637 38 (1980) Murray v. Giarratano,

492 U.S.1, 8 9 (1989) (pluraltty oplmon) ThlS recognltlon comes from the knowledge
that death is “[a] qualltatlvely dn‘ferent” form of pun.l’shm‘ent and that “there is a
carresponding difference in the need for rehabllxty 4 Woodson 428 U.S. at 305. See
also Ford v. Wainwright, 477 uU. S 399 411 (1986) (plurahty oplnlon) ( In capital
proceedlngs generally, this Court has demanded that factfmdmg procedures aspire to a
heightened standard of rehabmty Tlhts eepeCIal ooncem is a natural consequence of |
the knowledge that execution is the rhost lrremedxable and unfathomable of penalties;

that death is different.”) (cxtatlonsomlttfed).'

B. The Substltutlon ls FarToo Broad

The government. asserts that the purpose of the Subst(tutvon is to summarize all

N

‘—staiements as n‘ [he were] called as a witness at trial.”

| ’ 5

Substitution at 1. The government then advances a smgle substltute for what really
appears to be a series of separate and d'stznc.statements made on
separate dates over a period of several months and set forth in separate government

The government

documents,

-~

‘mixes and matches and integrates these ’separate statements into one seamless

“script.” According to the 'govern'rnent, the scope of t_.he ‘Substitution shouid encompass
all of these statements, inciudingjn.f'oj_rnnation th_atj.-f'the gdyemment would endeavor to

8
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elicit from -lf he were caﬂed asa wﬂness notjust information that the

defense would seek to elicit. The Substxtutxon is thus riddled ‘with information from

statements made by-that‘ the defense*wbu!d not even seek to use.®

-Accordingly, the governments approach results m a Substltutlon that is far too broad,

violating the intent of CIPA, mfnnglng Confrontatlon Clause rights, and providing an

o ;?:_} Ha

evidentiary windfall to the government

The govemnment’s apprdéijﬁigferrﬁeétes tﬁe enfirety of the Substitution, but two

examples will suffice to illustrate thé point..
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At the January 30, 2003 heanng, the government made much of this testimony,

describing it as "devastatmg ewdence agamst Mr Moussaour Transcnpt of CIPA

Hearing held on January 30, 2003 at 15 (ﬂed Feb. ’4,._ 2003) At that hearing, the

government offered this testlmony as ‘p oussaoui's role [in the September 11

_According to the government such testlmony established that

tatements were not Brady 1d. Hence paragraph 4 of the Substrtu’non is

not the kmd of testimony that, assumxng the governments charactenzanon of itis

accurate, the defense would seek ’to eIICIt rom at his deposmon

The defense has

no present intention of using ‘at from the report containing the

statemen_is repof‘fédl ;fto have-'

include any nnformatron from that T :port in any pr

Another example is the statement in paragraph 15 of the Substxtutron.

o thisidate, so there is no need fo

d gubstitute.
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Thi_s statement comes from;

- which the défen_se would never at’témp‘f_t to use if for some reason it did

not have access_ﬁé?‘téstimohy. The statement’s only purpose is to creafe

_an inference, which might Aot s‘éand:'up if the With’ésé- could actually be questioned, that

Moussaoui must have been r-el?a:t-"é"d "th' 'thé“Sept"e,fﬁberﬁ .‘I_"jplot in some way."

Nevertheless, this extraneous conjectiral, post-September 11 statement, is
\ .

included in the Subsfi;tution:whic:zh is éupbésed 6 be for the defendant's benefit.

There are at least three reasoris W_H.y any subst}tutlon fo-depoé,ition

testimony should not include :tes-fiﬁﬁﬁy ”c'h_ét the ‘g‘dvérﬁﬁeht would like to elicit from him.

Each of these reasons will be dlscussed _iri' turn

1. The Substitution ContravenesClPA

CIPA § 6(c), which Circ;t.{%%éfibé:s the scopeof évfsy substitution, does not
contemplate the inclusion in théf‘Si“uEs"t'iiutidn oftﬁé'l’éove%‘r:hment‘s evidence. That
section requires rejection of anyl p‘ropoééd fsubs'tit'u}tion uniess the court finds that it “will
provide the defendant with substa'n’ciél_ly th}e same ability to make his defense as would
disclosure of the speciﬁc c!as;siﬂed, mformahon ‘ _C‘}!_PA § 6(c)(1) (emphasis added).
The words “the defendant,” make C_I_e_'a;‘ that this \se;ﬁcp‘js‘:éfor the defendant’s benefit,
not the government’s.

This Co'nclu;sion is supportéd by jthejzﬁrpo;:e'of :CJIPA, which is to combat the
prablem of “graymail.” UnitedA S{at?; v Smlth, 780F2d 1.102’ 1106 (4th Cir. 1983).

. This problem arises when "a criminal 'defendanff’thije.atensi to reveal classified

44
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information during the course of ‘nis trial in'-the nope of forcing the government fo drop
the criminal charge against h'irn."'r Id. CIPA'es{a'Bﬁshes a procedure whereby the
defendant must notify the go'vernime'tnt of His eXnééc-"te.d"u.se of classified information and,
after the information is found to be admnssrble the government may, pursuant to § 6(c),
offer a substitute for it. /d.- Smce the government cannot ‘graymail itself, it cannot claim
that the procedures and protectrons a‘forded under C!PA § B(c) are for its benefit.

Consistent with this view ls"the la’n’g(Jage‘ rn CIPA § G(e), which specifies the
remedies available'to a d"efendant ch‘;' i's":aenie"c‘!l L’iﬁve‘u“s';e 'Bf classified information. That
section authorizes refief only when o defendant g not the. government is prevented
from dxsclosmg classified mformatron See CIPA § B(e)( ) (emphasis added).

Remedies for the government S lnabllrty for any reason mcludlng national security - to

secure live testlmony from a wrtness

constitutional nor permissible under CIPA

2. The Subs’nfutron Vlolafes The Confrontatron Clause

Using the proposed Substrtutlon to admrt evrdence .against Mr. Moussaoui that

_rf he were a witness, would also

the govemn ment would want to elncrt

~ violate Mr. Moussaour s Slxth Amendment rlght to confroni and cross-examine the

prosecution’s witnesses and ev'dence Thrs ngbf whloh the Supreme Court calls “the
greatest legal engine ever mvented for the drscovery of truth ™ California v. Green, 399

U.S. 149, 158 (1970) (quoting 5 Wrgmore § 1367) is an essentral and fundamental

: reﬂmrement for the Kind of fair trial whlch is thrs country S constrtutronal go::l Pointer v.

Texas, 380 U.S. 400, 405 (1965) (statmg that " []here are few subjects, perhaps, upon

12
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which this Court and other oourtsvhav'e been niore§nearii"unanimous than in their
expressions of belief that the nght of confrontatron and cross-examination is an
essential and fundamental requrrement for the kmd of falr trial which is thzs country's

constitutional goal”).
The aims of the confrontation/oro's’s—exaﬁnﬁinat'ion nght are worth noting. The

right:

(1) insures that the wrtness wrll glve hxs statements under oath - thus impressing
him with the seriousness:of the matter and;guarding against the lie by the
possibility of a penalty for: per}ury, (2) forces the withess to submit to cross-
examination, the greatest legal engine ever, invénted for the discovery of truth;”
[and] (3) permits the jury thatis 1o decrd'e fie defendant's fate to observe the
demeanor of the witness: maklng hrs statement thus aldlng the j Jury in assessing
his credibility. ‘ «

Green, 389 U. S at 158 (crtahon om|tted) accord Lee v. IIhnors 476 U,8.530, 540
(1986) (same). SPREN :?A RN

All of these aims will be frustrated ﬁ‘ the government is permitted to introduce
against Mr. Moussaoui, via the proposed Substltutron statements from a witness who,
should the Substitution be approved Mr Moussaout cannot place under oath, confront
and cross-examine. Use of a sub'stitution'f.ln th|sentxanner amounts to “trial by affidavit,”
a practice common in 16" and 17‘“ century England but prohibited now under even the
narrowest reading of the Confrontation Clause Whn‘e V. lllmors 502 U.S. 346, 352-53
(1992); see also Dutton v, Evans':_,:-{L;QQ;U S. 74-,;94;91,6 (1 970) (Harlan, J., concurring)

(discussing the practice of “trial by afﬁdavrt) {ri:‘tnis instance, the government's

~Substitute, by lumping alf ‘;,statem:ents-intq one, makes the price

the waiver of his Confrontation rights

1

as to other unfavorable information. -Whilé there is.always a risk when one calls.a

of obtaining favorable information

13
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witness who has both positive and negati\)e information, the party cailing the witness
nevertheless would have the opportunrty to test the 'information, place it in proper
context, and insist that it be grven under oath ln the end, it is always a tactlcal decision
as to whether to call such a wrtness and here the defense has chosen to call the

witness to elicit identifiable Bradv mfonnatlon IR

The kind of Confrontatlon Ct use problem the government creates with its

Substitution was aptly rllustrated in Un/fea’ States V. Baptlsta—Rodnquez 17 F 3d 1354
(11th Cir. 1994), in which the’ Eleventh CIl’CUlt Court of Appeals found that the
defendant was deprived of hlS Confronta’non Ctause nghts when the d:stnot court

prohibited him from cross-examlnmg a prosecutlon Witness about the contents and

existence of a classified document t‘wat the-dlstnct oourt had correctly ruled was

inadmissible in the detendant‘s case-rn chref The document concerned the

defendant’s pre-indictment termtnatron as a crvrhan operatlve for the FBI, and was

cn-

r‘lalm that htS authonzed work for the FBl was

»4;

relevant to rebut the prosecution=

~ finished by the time the defendant engaged in the narcotlcs actrvrtles for which he was

on trial. /d. at 1366-67. The Eteventh Cn’curt held that the defendants Sixth
Amendment rights were vrolated when he was prohrbrted from cross- examining the
government’s witness about the c{assrfieu documert [d at 1366."" As the court stated,
“the defendant must be glven a ‘"full and farr opportumty to probe and expose [the]

infirmities [in a witness’ testrmony] through cross examrnatxon thereby calling to the

'

" inthis regard, th_summanes may be put to significant use in this case by the
defense without regard to their being.substitJu d for the live testimony of the witness. This is why
Moussaoui, as pro se, needs thes ?'ummanes even xf we were not addressing a substitute for
the testimony - i

i i T AR T4 L
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attention of the factfinder the reasons for é"fving scant weight to the witness’
testimony.™ Id. at 1366 (citations Srmitted).

Numerous other cases are in 'aedora that the gevefnment cannot rely on
evidence at trial that the de’fe’ndéﬁ’t "has not had an sffective opportunity to confront.
See, e.g, Pointer v. Texas, 380'U.S. 400, 406-07 (1965) (mtroductlon by govemment at
the defendant’s trial of transcript of comp1amant’s preliminary hearing testimony v1olated
d,efendant’s right to confront th:e_complamant), Douglas v: Alabama, 380 U.S. 415, 419-
20 (1965) (admission against‘defendéa{- at7;his ’tfiial of a co-defendant}s confession
which was read to the co—defendanf who repeatedly mveked his nght to remain silent
vrolated the Confrontation Clause where the defendant could not cross-examine the co-:
defendant gnven the latters unavai __blnty) kDaws v Alaska 415U.S. 308, 319 (1974)
(defendant was denied right of Confrontahon when a state s confidentiality policy
prohibited the defendant from c.fo‘sis—egajmlg|ng,,a gir'osecu;txon witness about his juvenile
record, particularly where “the pr@secuﬁprg;insis‘»te@ ;Qn; gsﬁr;g [the witness] to make its
case’); Lilly v. Virginia, 527 U.S. 116 139 (1999) (holdmg that the admission against
the acoused of a co—defendant s com‘essnon admltted as a declaration agamst penal
interest violated the accused’s Confrontatnen Ciause nghts where the co-defendant was
unavailable for cross—vxammaﬂon) L -'

3. The Subsmutyon Rewards The Government For Secreting a
Matenal W“tness '

Axlowmg the goverrmen to use nHe Substitutlon to admit evidence that the

government wants to eiicit- !=o aran’fs the govemment a windfall from
hs i
making-uwavailable. .Because tlhe una\xazla-mty o-'
) > : : [ ) -

. oot e e ! !
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be allowed under the Federal Rules of Evidence to rntroduce the hearsay statements

reflected in the-summanes m’ro evrdence on grounds of witness

unavar!abrhty With regard to unavarlable wrtnesses Rule 804 provides:

“Unavarlabrlrty as a wrtness rnciudes srtuatrons in which the declarant .
is absen d "he “’OPOI lcl lt uf a- Okatvlllcl it has been ur 16ble

procure the declarant’s atien ance by process or other reasonable means.

A declarant is n'ot"unavai'léblé as a Witness if ... absence is due to the
procurement . . . of the proponent of a statement for the purpose of preventing
the witness from attendrng .or testlfylng '

Fed. R. Evid. 804(a)(5) & 804/a) Accordrng.y, srnce the governmen;r_,

_ only tzhexdefense could rntroduce his hearsay.statements on

that basis.” The governmenf_"s;S.uos‘trfc_uho':n wo‘ulcﬂ :a‘;{!ow the goyemment to offer

. CIPA was
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benefit by including in it evrdence the govemment wants to use at trial, whether in its

case-in-chief or in cross—examrnatron The Substrtutlon is supposed to be a substitute

for the testimony that the defense wants t elicit ' not a substitute for

anything "maﬁers related to this case. Ifthe

government wants to elicit ev:denc- then it has the power 1o do so by

bringing him to court and placrng hlm on the wrtness stand Any other procedure would

..“ o ‘-,",

contravene the purpose of CIPA § 6(0) vrolate Mr Moussaour s Sixth Amendment’s
Confrontation Clause rights, and reward the government for secretrng from the defense

a material witness who has rnformatron favorable to The defendant in both the guilt and

i" .
LRSI +

sentencing phases of this capi{a'f-éasei

C. The Substltutron Is F ar Too Narrow

The Substitution is based 19”.

- - - e w et AAA e AR ITAC A 'TG/%f\i-r';
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The Substitution is too herrow because: (1) it does not take account of what

-does not say; (2) it foroes the defendant to adopt a govemment script,

limiting him exphcfdy to the government—d{gested language from the summanes-

-Nlthout the explanatlons or ampllﬂcaﬁon which the witness in most
instances would certainly be able to provxde (3) it mciude_

-drafted in such a way asto ‘émbed potentlal hearsay problems within them

e,

hearsay problems that could be aVOIded ; Tesponse dlfferently

most importantly, (4) it does no’c"iﬁ'clﬁdéfirﬁpoﬁaht}éf)&bﬂlbga'fo;'y information reflected in

g ERN St
_summanes ' _

One example best x!lustrates fthe problem wrth the Substitution not taking into

The proposed Substitution does not mclude thlS fact because it only recites what the

-sum“nanes do say not what they are silent about. However, it is

!
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witness stand, standby counsel wold not hesitate _ic’) inquire

' Based on the abserice of any information in the

' ifi-were on the

-summaries that

Another example of significant silence in thé’summariee is the

absence of any statement with Feéard to tﬁgz gdvéflj_.hmeﬁt’s fifth plane to the White

House theory.

Two other examples i\I'Usfcr’a%xgcé’ the pomt that the ‘Substitution eliminates the

opportunity to flesh out the information in ’t!h.s_ummarie,s with obvious : e

questions triggered by the summaries.

FoI11SAr £0 INFWLEVJEQ WOES
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If limited to the proposed Su bstitution, the lnforma’uon on this point would be

restricted - when the true usefulness of this

B 1. !
information is that it prompts_cohn_ser to ask more‘que‘s’uons.

o,

would, of course, be lmportant to Mr; Moussaou: s defense because he was a temble

student pilot and never obtazned a pllot s Ilcense lf you had to have a hcense to be a

pilot for Bin Laden, Moussaoui certainly never came close to satisfying that

requirement.
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StéddEy coddsel feel confident in inferring

from other information of which we :re aware that the answers would be -

RS ¥ ' i

A final example xllustrates the pomt ’[hat hearsay objectlons embedded ln the

_summanes assumlng that any such obJectlons are vahd could

nevertheless be overcome by questlomng of the wntness

Finally, the Substitution fails to include exculpe‘éqfﬁi statements made by

_vhfch the defense would seeKto introduce:establishing that Moussaoui was

e S DR
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not intended to pilot a fifth plane or to be a member of the September 11 plot

. This evidence, if

. — |
believed by the jury, would rebut entlre{y not only 1he govemment s latest theory of this
case, but its earlier theory of the case as well, and poss&bl’y even the one they might

use at trial. Moreover, this statement dempnstrates as much as any other why this trial

b

cannot go forward without this Withess.

D. The Substitutior Mi"sch_arac’:‘terizes’ The Uha\?éilabi_'

The government’s Substjiﬁtioh is misleading. It offers a neutral explanation for

why the jury will not hea_as a live wrtness See Substitution at 1 ("If called

s

as é witness at trial )} ] would testify:").

This neutral explanation conta_iné rijis't,érial omlsswnswhlch prejudice the defendant
because they conceal the circurﬁs:(ahees ‘u'"'nderfw whlch the information in the Substitution

was obtemed.

" To place the Substitute in a fair light; a jury should know that the document is a I

“script’ prepared by the government by patching teg'ether several less inclusive but

e i et s e L B N e .. 22
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separate and distinct statements

* jury should know that the defe_;nse_'_WOUId like ,g;roducéd live in the courtroom,

or at least live by video deposition,

1. STANDBY COUNSEL S ALTERNATIVE TO THE GOVERNMENT S
SUBSTITUTION '

it should be clear from tﬁe foregoing discussion that the Substitution dees not
provide Mr. Moussaoui with “substaiitially the same ability’to make his defense” as

would_video_ deposition. To provide a substitution that would do so

requires stipulations or judicial admissions that a’f least establish the Brady facts that
this Court has hel_fﬁéy'be éble'to pravide. See Memorandum Opinion at 8-
9,17-19 (ﬁled Mar.!m', 2003). Aécardingly, standby counsel submit the following
stipulation asan example of a substitution for the- deposmon ;'that
would give Mr Moussaoui sn.bstantsally the same ablllty to make the defense” as the
deposition ordered by the Court.

The parties hereby stipula e and agree that the followmg facts are true and

accurate:
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12.

13.

15.

16.

sl
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18.

18.

20.

CONCLUSION

For the foregoing reasons and any others é_dduced at any hearings on this
matter, standby counsel respectfu"y Tequest thét the p?éposed Substitution be rejected

in its entfrety as not providing Mr."Moussaoui with substantially the same ability to make

his defense as would the depositioh_testimb_.
i

Respectfully submitted,

STANDBY COUNSEL
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A 4

Frank' W. Dunham, Jr. Edward B. MacMahon, Jr.
Federal Public Defender 107 East Washington Street
Gerald T. Zerkin : P.0. Box 903

Senior Assistant Federal Public Defender Middieburg, VA 20117

Kenneth P. Troccoli . (540)687-3902
Anne M. Chapman . S .
Assistant Federal Public Defenders

Eastern District of Virginia

1650 King Street, Suite 500 . .

Alexandria, VA 22314 '

(703) 600-0808

Klan H. Yamamoto : ’
" 108 N. Alfred Street

Alexandria, VA 22314
(703) 684-4700

iy

CERTl FJCATE OF SEF{VICE6

| HEREBY CERTIFY ’chat 5 e copy of the foregoxng pleading was served upon
AUSA Robert A. Spencer, AUSA David Novak and AUSA Kenneth Karas, U.S.
Attorney’s Office, 2100 Jamieson Avenue, Alexandria, VA 22314, by hand-delivering a
copy to the Court Security Offcer on this 1st day of May 2003.

a

"ﬁﬂﬁfs‘?ftm:oil

*® Pursuant to the Court's: Order of. October 3, 2002, on ‘the date this pleading was filed, a )
copy of the pleading was provided to the Court'Security Officer (* CSQ") for submission to a designated s
classification specialist who will “portion-mark” the pleading and return a redacted version of it, if any, to
standby counsel. A copy of this pleading; in redacted form or otherwise, will not be provided to Mr.
Moussaoui until standby counsel receive conﬁrmauon from the ©SO and/or classification. specialist that
they may do so. :
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LIST OF VARIATIONS BETWEEN THE STATEMENTS

IN THE SUBSTITUTION' AND THE STATEMENTS IN THE _
SUMMAR[ES REFERENCED IN THE SUBSTITUTION?

May 1, 2003
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TELEPTONTE (540) 887-3902
METRO (70) 58D-1124

e
-
°
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J

EDWARD B. MACMAHON, J’R
ATTORNEY AT LAW
107 RART WASHINGTON NTREET
_ P.O. sox 903
MIDDLEBURG, VIRGINIA 20118

April 28, 2003

NI 1i|‘

- ¥ 5
Y i& 5 AT wlhuﬁf and J. e AVLd

Robert Spencer, Esquire

Assistant United States Attorney
2100 Jamicson Avenue

Alexundria, Virginia

22314

Re: United States v. ’ch’a"ri_:;s{Mc_mss':tgui :

Dear Rob:

PACSIMILE (540) 887-87306
E~MAIL ADDRESS: thmjr@crosslink.aet

We are currently reviewing the subsmuu,s (hat the govemmmt tas proposcd in (his casc.
As part of our response, we would request that the govermment indicatc that il has complied with
Section 6 (f) of CIPA 1o the cxtent thiat the’ government posscssee any information that it expects
to use to rehul any of the classified: mformaﬁon set forth in the proposed substitutes, If such
information oxists, we request t}nt 1( b dlsuloscd puur o Lhe datc of the hearing on the

substitules.

EBEM/mlj

9€ d £916P909L€E 'ON'TO:6

‘18/60: 6

Best regardsy

/5/., :

V€0 .2 s dtEa) .

Edward B MacMahon, Jr.
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| | . 'f_I.S.i Deparument of Justice

Unit ed States Attorngy

Eastern District of Virginia

7100 lamieson Avenue (703;293-3700
Alexaidzig, virginid 323)¢

April 25, 2003

By fox and regular mail

Edward B. MacMahon, Jr.
107 kast Washingion Street

Middleburg, VA 20018 ‘
Re:  United States v. Zacarias Moussaoui; Crim‘ No. 0}1-455-A
Dear Ed:

L write in response 10 Your lenier daved April 28, 2003, 'm.’&hich you demand reciprocal
- discovery, cidng CIPA § 6(D). ' I

Your request is premature; Scetion 6(f) of CIPA'requires a court to make a finding
pursuant to § 6(2) hefore a court may order the.government to dirclose classified rebural
evidence under § 6(1). See United States v. Lapez-Lima, 738 F.Supp. 1404, 1414-15(S.D. Fla
1990), Accordingly, we decline to producc any such cvidence before the May 7, 2003, bearing or
to indicate whether we have already done so. '

1 note, however, that our propesed substitutions arc designed to include complete
statements by the putative witness on subject areas that the Cour: noted as potentally material 10 .
the defense. As such, they may include potential rebuttal materizd.

Si‘nccrciy,

Paul J. MeNulty *
United Statcs Atoriey

' By /(f / )
' "~ Robert A. Spencer
Assisuant U.S: Antomney
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